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The Council of the Law Society of Scotland has had the opportunity to consider this Bill 
and agrees with the general purpose that the law relating to the National Library of 
Scotland (NLS) should be improved and modernised. 
 
Nevertheless, the Council has the following comments to make in relation to the Bill:- 
 
Section 2 
Section 2(3) provides that NLS is to exercise its functions with a view to inter alia 
“promoting, understanding and enjoyment of the collections”.   This is a difficult 
objective to comply with as “understanding and enjoyment” are very subjective.   It 
would be much simpler to require NLS to exercise its functions with a view to inter alia 
promoting the “use” of the collections.   Those who use the collections will derive some 
understanding and/or enjoyment from that use and the use of the collections is a more 
identifiable objective. 
 
Section 2(5) 
Section 2(5) requires that any advice, information or assistance under sub-section (4) 
must be provided in such a manner as the Scottish Ministers may determine.   This 
provision could undermine the independence which NLS has in the provision of advice, 
information or assistance to Ministers.   It is suggested that there should be a provision 
in the Bill, reinforcing the independence of NLS in fulfilling its obligations under the 
statute. 
 
Section 3 – Acquisitions, deposits and disposal of objects 
Section 3(1) provides that NLS may “ 
 

a) acquire (by purchase, exchange or gift) 
b) accept on deposit 

 
Any object which it considers it is desirable to add to its collections” 
 
Provisions regarding the borrowing and lending of objects are to be found in Section 4 
which implies that the reference to acceptance on deposit in Section 3(1)(b) refers to 
the real contract of deposit. 
 
Deposit is a form of contract where the owner of corporeal movables delivers them to 
another for custody on his or her account; the depository undertaking gratuitously to 
keep them safe and restore them on demand.   The contract is perfected by delivery of 
the subject deposited and may be proved by parole evidence. 
 



A depository is under a duty of care to take reasonable care of the thing deposited, such 
as a person of reasonable prudence generally exercises about his or her own property 
and not use it unless such use is permitted by the owner. 
 
A depository must restore the thing on demand or as otherwise agreed with any fruits or 
accessories.    
 
Section 3(2) allows NLS to dispose of an object from its collections under Section 3(1) 
for various reasons including:-  

 duplication of the object; 
 that the object is not required for the purpose of the collections;  
 that the object has been damaged or is hazardous; or  
 in any other case the Scottish Ministers agree to the disposal.    

 
A disposal may, in terms of Section 3(3) be:- 

 by sale;  
 exchange gift; return; or  
 destruction.    

 
In relation to those items which are accepted on deposit, the provisions of sale, 
exchange, gift or destruction should not apply and NLS should be under an obligation to 
restore to the original owner the item accepted on deposit. 
 
Schedule 1 
Schedule 1(11)(2) provides that NLS may enter into contracts and, with the approval of 
Scottish Ministers, acquire and dispose of land.   This paragraph also provides that NLS 
may form (alone or with others) companies within the meaning of the Companies Act 
2006 and undertake or execute any charitable trust.   The provision is unclear as to 
whether or not a limited company or a charitable trust, established by NLS may acquire 
and dispose of land without the approval of Scottish Ministers and this matter should be 
addressed in the Bill. 


